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Seattle Draws the Line Between the ‘Rich’ and Everyone Else

by Scott M. Edwards and Justin E. Hobson

Seattle is one of the fastest-growing and most 
beautiful cities in the nation. But in a room of 
cheerleaders carrying red picket signs 
proclaiming “Tax the Rich,” the Seattle City 
Council recently passed an ordinance that will 
create a progressive income tax targeting “high-
income” households.1 The primary motivation 
articulated to adopt a progressive city income tax 
is to offset the regressive effects of state taxes. 
That’s ironic considering Seattle’s adoption of a 
regressive sugary-beverage tax. The council 
apparently wants to discourage both sins: 
drinking soda and earning money.

Under controlling law, progressive income 
taxes violate the Washington State Constitution 
uniformity clause. Proponents of the tax fully 
expect the ordinance to be challenged in court. 
They are hopeful that the Washington Supreme 
Court’s current composition will be sympathetic 
to their politics and reverse nearly a century of 
precedent to change the law and make 
progressive income taxes constitutional.

Courts, however, are loath to even reach 
constitutional issues when a case can be decided 
on other grounds. Here, there are significant 
problems with the tax under both Washington 
statutes and the city charter. The tax faces 
statutory, charter, and constitutional hurdles if 
enacted.

Overview of the Income Tax
The income tax will apply to any person who is 

either:
• domiciled in the city; or
• has both a “permanent place of abode” in

Seattle and spends more than 184 days in the
city.

The ordinance will not impose a tax on 
nonresidents who have income derived or 
sourced from within the city — at least not yet. 
The tax will apply to total income. Total income 
means the amount reported on line 22 of IRS Form 
1040 or line 15 if the taxpayer files IRS Form 1040A 
— that is, without deductions for charitable giving 
or mortgage interest, etc. As discussed later, this is 
an attempt to circumvent an explicit statutory 
prohibition on city net income taxes. The tax is 
explicitly progressive. A 0 percent rate would 
apply to the first $250,000 of income for single 
filers or the first $500,000 for joint filers. 
Thereafter, a 2.25 percent tax will apply. Upward 
adjustments to the income tax brackets for 
inflation will begin in 2019.

Scott M. Edwards is co-chair of Lane Powell 
PC’s state and local tax practice, and Justin E. 
Hobson is a member of the firm’s Tax Practice 
Group. They can be reached at edwardss@
lanepowell.com or hobsonj@lanepowell.com.

In this edition of SALT From the 
Underground, the two argue that Seattle’s 
recently passed progressive income tax is not 
only constitutionally unsound under state 
supreme court precedent, but will face 
statutory and city charter hurdles.

1
Council Bill 119002 (filed June 19, 2017).
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Other provisions of the progressive income tax 
are as follows:

• For married couples, if only one spouse is a 
city resident, the resident spouse could elect to 
either calculate total income as if the resident 
had reported federal income tax as married 
filing separately or to voluntarily pay tax on 
both spouses’ total income.

• Total income will exclude specific preempted 
items.

• A credit will be available for taxes paid on 
wages and other income that is not city-
sourced income and on which the taxpayer is 
subject to income tax on the same item(s) of 
income in another state. Limitations on the 
credit may restrict its application. 

• Tax returns and tax payments will generally 
be due by April 15 of the following calendar 
year. Extensions to file and pay may be 
available on written request from taxpayers 
“showing good cause.”

• The first returns and payments will be due 
April 15, 2019, for taxes imposed on calendar 
year 2018 income.

• Interest and penalties will apply to any tax not 
timely paid. Penalties may be waived on a 
showing of “reasonable cause.”

• The statute of limitations will be the later of 
three years from the date of filing or one year 
after a final decision.

• Criminal sanctions will apply to taxpayers 
who fail to comply, make false statements, or 
fail to appear.

• Tax disputes may be raised with the city’s 
Office of the Hearing Examiner or by filing a 
claim with the King County Superior Court. A 
pay-to-play requirement will apply to 
disputes brought to King County Superior 
Court, but not to the Office of the Hearing 
Examiner.

Revenue generated from the income tax will be 
earmarked to:

• lower property taxes and other “regressive” 
taxes;

• replace federal funding lost “through 
President Trump’s budget cuts”;

• provide public services such as housing, 
education, and transit;

• create green jobs and reduce the city’s carbon 
footprint; and

• administer the tax (with no estimate yet on 
what administration will cost).

Legal Challenges on the Horizon 

Statutory Limitations

As a starting point, cities do not have inherent 
taxing authority.2 They are creatures of statute and, 
as such, have only the taxing authority delegated to 
them by the state.3 Moreover, grants of that 
authority are strictly construed.4

As a first-class city, Seattle has been granted the 
authority to levy and collect property taxes on real 
and personal property and to license for revenue.5 
Neither statutory grant authorizes imposing a tax on 
income, whether progressive or not, whether 
imposed on “net” or total income.

While Washington courts have long 
recognized income to be property,6 the  ordinance 
does not pretend to rely on the city’s statutory 
authority to impose property tax. That is 
understandable because it would create a Catch 
22. Proponents’ goal of changing constitutional 
law would necessarily doom that reliance to 
failure. If the  tax were styled as a property tax 
authorized by RCW 35.82.020(2), then it would 
clearly violate the Washington State 
Constitution’s uniformity clause, which requires 
that all property be taxed at the same rate. If the 
tax is not a property tax, it cannot be authorized 
by RCW 35.82.020(2). As a property tax, it would 
also violate various statutory limits on property 
taxes, including an express prohibition against 
imposing property taxes on intangible property.7

The city also cannot successfully rely on its 
authority to license for revenue. Case law requires 
that licenses be tied to a substantive privilege and 
cannot be required for the privilege to earn a living 
by working for wages.8 In short, while the statutory 

2
Samis Land Co. v. City of Soap Lake, 143 Wn.2d 798, 804 (2001); 

and State v. Kelly, 176 Wash. 689, 690, 30 P.2d 638 (1934).
3
Kelly, 176 Wash. at 690.

4
Id.

5
RCW 35.82.020(2), (32).

6
Apartment Operators Association of Seattle Inc. v. Schumacker, 56 

Wn.2d 46 (1960); and Jensen v. Henneford, 185 Wash. 209, 216-7, 53 
P.2d 607 (1936).

7
RCW 84.36.070(1).

8
Cary v. Bellingham, 41 Wn.2d 468 (1952).
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authority to license for revenue authorizes cities to 
impose local business and occupation (B&O) taxes 
on business, it does not authorize a local income tax 
on residents.

As noted, drafters of the progressive income tax 
have attempted to circumvent an express 
prohibition against city taxes on net income.9 
However, they will first need to establish an 
affirmative grant of statutory authority to impose an 
income tax before they reach the question whether 
the statutory prohibition against an income tax turns 
on which line of a federal income tax is used as the 
starting point for the measure of tax.

The ordinance attempts to justify a progressive 
income tax on the factually questionable premise 
that high-income earners — supposedly unlike 
lower-income earners — “tend to have a diversified 
income base; typically derive income from 
ownership, managerial, and/or profit sharing 
interests in businesses; and are not solely or 
primarily dependent on wages for their income.” 
Thus, the ordinance asserts that it is taxing the gross 
business earnings of entrepreneurs. Again, the city 
finds itself in a Catch 22: It doesn’t have the authority 
to impose an income tax, and it is already exercising 
its power to impose a gross receipts tax on business 
via the B&O tax. Adding an additional gross 
receipts tax on business income would violate the 
limitations on local gross receipts taxes.10

City Charter Limitations

The Charter of the City of Seattle may also 
impede implementing a citywide income tax. 
Political power is inherently vested in the people. 
Governments derive their authority from the 
consent of the governed. A city charter acts as a 
grant or delegation of authority from a 
municipality’s citizens to the city government. The 
only taxing authority expressly granted to the city 
council in the Seattle charter is to levy and collect 
property taxes. To the extent that the progressive 
income tax is not a property tax, the issue arises 
whether the tax must be approved by voters. 
Moreover, even the power granted to the council in 
the charter to levy and collect property taxes limits 
the use of the resulting revenue. Query whether the 

proposed uses of promoting economic equality by 
offsetting the regressivity of other non-city taxes 
would be a permitted use. In short, the adoption of a 
progressive income tax might require voter 
approval.

Constitutional Limitations

This is not the first time state courts have 
considered whether the state constitution allows 
progressive income taxes on individuals or 
businesses. Back in the late 1920s and early 1930s, 
both the State Legislature and voters (through the 
initiative process) enacted statewide income taxes. 
Both income tax efforts were struck down because 
they violated the uniformity clause in Article VII of 
the constitution, which provides in part that “all 
taxes shall be uniform upon the same class of property 
within the territorial limits of the authority levying 
the tax” and defines property to include 
“everything, whether tangible or intangible, subject 
to ownership.”11

In striking down those statewide income taxes, 
the Washington Supreme Court held that income 
constitutes a form of property within the meaning of 
the uniformity clause. As such, a progressive 
income tax — that is, a tax imposing different rates 
depending on income — violates the state 
constitution’s uniformity clause. All income can thus 
be taxed at the same rate, but the constitution 
prohibits taxation of different levels of income at 
different rates. The Washington B&O tax, imposed 
on business activity and measured by gross receipts 
as opposed to net income, was adopted precisely to 
avoid the constitutional limits identified in the 
supreme court’s ruling. (Seattle is one of nearly 40 
cities with a local B&O tax modeled on the state tax.)

Conclusion
Opponents have strong legal arguments with 

which to challenge any progressive income tax 
ordinance the Seattle City Council may adopt. 
Seattle will need to prevail against those multiple 
arguments before the trial court and court of appeals 
just to get a chance to convince the state supreme 
court to overturn its own constitutional precedents. 
Thereafter, we can expect voters will demand a 
voice via referendum.� �

9
RCW 36.65.030 (emphasis added).

10
Ch. 35.102 RCW.

11
Emphasis added.
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